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SITE DEVELOPMENT PERMIT 

 
FILE NO. H12-010 

LOCATION OF PROPERTY Northwest corner of McKee Road and Ann 
Darling Drive (1651 McKee Road) 

ZONING DISTRICT CP Commercial Pedestrian 

GENERAL PLAN DESIGNATION Neighborhood/Community Commercial  

PROPOSED USE Site Development Permit to allow the demolition 
of an existing commercial building and 
construction of an approximately 5,400 square 
foot commercial building on a 0.34 gross acre 
site 

ENVIRONMENTAL STATUS Exempt 

OWNER/ADDRESS    Daniel and Vina Yet  
      1261 Martin Avenue  
      Santa Clara, CA 95050  
 
APPLICANT/ADDRESS   William Chen  
      Yet’s Property  
      1061 Martin Avenue  
      Santa Clara, CA 95050  
 
FACTS 
 
The Director of Planning, Building, and Code Enforcement finds that the following are the 
relevant facts regarding this proposed project: 

1. This site has a designation of Neighborhood/Community Commercial on the adopted 
Envision San José 2040 General Plan Land Use/Transportation Diagram. 

2. The site is located in the CP Commercial Pedestrian Zoning District. 

3. The site is approximately 0.34 acres and is currently developed with approximately 1,200 
square foot vacant commercial building which is not an historic structure. 

4. This is a Site Development Permit to allow demolition of the existing commercial building 
and construction of a new 5,446 square foot, two-story commercial building. 

5. Retail uses require 1 parking space per 200 square feet of net floor area; public eating 
establishment uses require 1 parking space per 40 square feet of dining area or 1 parking 
space per 2.5 seats, whichever requires the greater number of parking spaces; and office uses 
require 1 parking space per 250 square feet of net floor area. 

6. The commercial building requires 10 parking spaces for ground-floor retail uses and 10 
spaces for the second-story office uses. 28 parking spaces are proposed. 
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7. Under the provisions of Section 20.100.610A.1 of the City of San José Municipal Code a Site 

Development Permit is required prior to the issuance of any building permit for erection, 
construction, enlargement, placement or installation of a building or structure on any site. 

8. Under the provisions of Section 15303(c) of the State Guidelines for Implementation of the 
California Environmental Quality Act (CEQA) as stated below, this project is found to be 
exempt from the environmental review requirements of Title 21 of the San José Municipal 
Code, implementing the California Environmental Quality Act of 1970, as amended. 

 
FINDINGS 
 
The Director of Planning, Building, and Code Enforcement concludes and finds, based on the 
analysis of the above facts, that under the provisions of Section 20.80.400(A) of the San José 
Municipal Code, no demolition permit or removal permit shall be issued unless and until a 
Development Permit which specifically approves such demolition or removal has been issued 
and has become effective pursuant to the provisions of Chapter 20.100. 
 
1. The Director of Planning has considered the following in evaluating the proposed demolition: 

a. The failure to approve the permit would result in the creation of continued existence of a 
nuisance, blight or dangerous condition. 

b. The failure to approve the permit would jeopardize public health, safety or welfare. 

c. The approval of the permit would not negatively impact the supply of existing housing 
stock in the City of San José. 

d. Both inventoried and non-inventoried buildings, sites and districts of historical 
significance will not be negatively impacted. 

e. Rehabilitation or reuse of the existing building would not be feasible. 

f. The approval of the demolition of the building should facilitate a project that is 
compatible with the surrounding neighborhood. 

g. Further, the Director of Planning concludes and finds, based on the analysis of the above 
facts, that: 

h. The proposed project conforms in all respects to the provisions of Title 20 of the San José 
Municipal Code. 

i. The proposed project is in conformance with the California Environmental Quality Act. 

j. The benefits of permitting the demolition, removal or relocation of the subject buildings 
outweigh the impacts of the demolition, removal or relocation. 

 
Finally, the Director of Planning, Building, and Code Enforcement concludes and finds, based on 
the analysis of the above facts with respect to the Site Development Permit findings (Section 
20.100.630), that: 

1. The interrelationship between the orientation, location and elevations of the proposed 
buildings and structures and other uses on-site are mutually compatible and aesthetically 
harmonious in that: 

a. The proposed building is the only building on the subject site and is placed in a manner 
that allows the on-going cross circulation between the associated parking lot and the 
adjacent commercial parking lot. 
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2. The orientation, location and elevation of the proposed buildings and structures and other 

uses on the site are compatible with and are aesthetically harmonious with adjacent 
development or the character of the neighborhood in that: 

a. The proposed architecture is compatible in terms of scale with the existing office 
buildings on the adjacent parcels. 

b. The project conforms to the Commercial Design Guidelines 

3. The environmental impacts of the project, including but not limited to noise, vibration, dust, 
drainage, erosion, storm water runoff, and odor which, even if insignificant for purposes of 
the California Environmental Quality Act (CEQA), will not have an unacceptable negative 
affect on adjacent property or properties in that: 

a. Under the provisions of Section 15303(c) of the State Guidelines for Implementation of 
the California Environmental Quality Act (CEQA), this project is exempt from the 
environmental review requirements of Title 21 of the San José Municipal Code, 
implementing the California Environmental Quality Act of 1970, as amended. 

b. The proposed project will not individually or cumulatively have an adverse effect on 
wildlife resources, as defined in Section 711.2 of the California Department of Fish and 
Game Code. 

4. Landscaping, irrigation systems, walls and fences, features to conceal outdoor activities, 
exterior heating, ventilating, plumbing, utility and trash facilities are sufficient to maintain or 
upgrade the appearance of the neighborhood. 

5. Traffic access, pedestrian access and parking are adequate. 

a. The proposed site improvements enhance the parking area for the subject site and 
maintain the access with the adjacent commercial parcel. 

b. The project conforms to the parking requirements set forth in the Zoning Ordinance. 

c. Sidewalks provide good access to the building. 

6. The application is consistent with site’s General Plan designation of 
Neighborhood/Community Commercial which supports a wide range of commercial uses. 

 
APPROVED SUBJECT TO THE FOLLOWING CONDITIONS: 
 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely 

and valid appeal of this Permit within the applicable appeal period, such inaction by the 
applicant shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and 

b. Agreement by the applicant to be bound by, to comply with, and to do all things required 
of or by the applicant pursuant to all of the terms, provisions, and conditions of this 
permit or other approval and the provisions of Title 20 applicable to such Permit. 

2. Permit Expiration.  This Site Development Permit shall automatically twenty-four (24) 
months from and after the date of issuance hereof by said Director, if within such 24-month 
period, the proposed construction of building has not commenced, pursuant to and in 
accordance with the provisions of this Site Development Permit.  The date of issuance is the 
date this Permit is approved by the Director of Planning.  However, the Director of Planning 



 File No. H12-010 
 Page 4 of 9 
 

may approve a Permit Adjustment to extend the validity of this Permit in accordance with 
Title 20 of the San José Municipal Code.   

3. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code 
requires that all land development approvals and applications for such approvals in the City 
of San José shall provide notice to the applicant for, or recipient of, such approval that no 
vested right to a Building Permit shall accrue as the result of the granting of such approval 
when and if the City Manager makes a determination that the cumulative sewage treatment 
demand of the San José-Santa Clara Water Pollution Control Plant represented by approved 
land uses in the area served by said Plant will cause the total sewage treatment demand to 
meet or exceed the capacity of San José-Santa Clara Water Pollution Control Plant to treat 
such sewage adequately and within the discharge standards imposed on the City by the State 
of California Regional Water Quality Control Board for the San Francisco Bay Region.  
Substantive conditions designed to decrease sanitary sewage associated with any land use 
approval may be imposed by the approval authority. 

4. Conformance to Plans.  Development of the site shall conform to approved Site 
Development plans entitled “1651 McKee Road Site Development,” dated July 5, 2012, last 
revised on August 15, 2012, on file with the Department of Planning, Building and Code 
Enforcement, and to the San José Building Code (San José Municipal Code, Title 17, 
Chapter 17.04), with the exception of any subsequently approved changes. 

5. Revocation.  This Site Development Permit is subject to revocation for violation of any of its 
provisions or conditions. 

6. Conformance with Municipal Code.  No part of this approval shall be construed to permit a 
violation of any part of the San José Municipal Code. 

7. Discretionary Review.  The Director of Planning, Building and Code Enforcement 
maintains the right of discretionary review of requests to alter or amend structures, 
conditions, or restrictions of this Planned Development Permit incorporated by reference in 
this Permit in accordance with Chapter 20.100 of the San José Municipal Code. 

8. Lot Line Adjustment and Covenant of Easement Required.  Prior to the issuance of a 
Building Permit, the developer shall secure approval and provide recordation of the 
following:  

a. A Lot Line Adjustment to remove or relocate existing lot lines that cause the 
development to not comply with building code setbacks or zoning code parking 
requirements. 

b. Covenant of Easement for purposes of cross access (ingress/egress), parking, and 
emergency access for the benefit of the subject property and adjacent property located 
easterly of the subject site (APN 254-11-082). 

9. Building Permit.  Procurement of a Building Permit from the Building Official for the 
structures described or contemplated under this permit shall be deemed acceptance of all 
conditions specified in this permit and the applicant's agreement to fully comply with all of 
said conditions.  No change in the character of occupancy or change to a different group of 
occupancies as described by the “Building Code” shall be made without first obtaining a 
Certificate of Occupancy from the Building Official, as required under San José Municipal 
Code Section 24.02.610, and any such change in occupancy must comply with all other 
applicable local and state laws. 
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10. Building Clearance for Issuing Permits.  Prior to the issuance of a Building Permit, the 

following requirements must be met to the satisfaction of the Chief Building Official: 

a. Construction Plans.  This permit file number, H12-010, shall be printed on all plans 
submitted to the Building Division. 

b. Lot Line Adjustment and Covenant of Easement Required.  The developer shall comply 
with condition #8 of this permit. 

c. Conformance Review.  A project construction conformance review by the Planning 
Division is required.  Planning Division review for project conformance will begin with 
the initial plan check submittal to the Building Division.  Prior to plan check approval 
and building permit issuance by the Building Division, the developer shall obtain 
confirmation from the Planning Division that the project conforms to all applicable 
requirements of the subject Permit, including the plan sets. 

11. Construction Impact Mitigation Measures.  The applicant is responsible for notifying all 
contractors of the conditions of this permit and that they shall perform construction activities 
in compliance with these conditions, or be subject to enforcement action. 

a. Compliance.  The applicant shall ensure that the following construction impact mitigation 
measures are fully complied with throughout the duration of all construction activities 
associated with this project and related off-site construction work.  Failure to comply 
with these conditions by the applicant, their contractors or subcontractors shall be cause 
for shutdown of the project site until compliance with the following conditions can be 
ensured by the City.  These construction impact mitigation measures shall be included in 
all contract documents for the project to ensure full disclosure to contractors and 
subcontractors. 

b. Construction Hours.  Construction shall be limited to the hours of 7:00 a.m. to 7:00 p.m. 
Monday through Friday for any on-site or off-site work within 500 feet of any residential 
unit.  Interior construction that is not audible at the adjacent property lines is permitted on 
Saturday and Sunday between 9:00 am and 6:00 pm. 

c. Enforcement.  The Director of Planning, Building and Code Enforcement may order an 
immediate halt to construction activities on the project site any time that the Director 
determines that the project is not in substantial conformance with the requirements of this 
Permit.  Within seven days of ordering such a halt to construction, the Director of 
Planning, Building and Code Enforcement shall issue a Notice of Noncompliance in 
conformance with Section 20.100.320 of Title 20 of the San José Municipal Code 
indicating the specific area(s) of noncompliance and providing notice that the Director 
may issue an Order to Show Cause why the development permit shall not be revoked, 
suspended, or modified if the noncompliance is not corrected. 

d. Dust Control.  On-site areas visible to the public from the public right-of-way shall be 
cleaned of debris, rubbish, and trash at least once a week.  While the project is under 
construction, the developer shall implement effective dust control measures to prevent 
dust and other airborne matter from leaving the site. 

12. Public Works Department Clearance.  Prior to the issuance of Building permits, the 
applicant will be required to have satisfied all of the following Public Works conditions.  The 
applicant is strongly advised to apply for any necessary Public Works permits prior to 
applying for Building permits. 
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a. Minor Improvement Permit:  The public improvements conditioned as part of this permit 
require the execution of a Minor Street Improvement Permit that guarantees the 
completion of the public improvements to the satisfaction of the Director of Public 
Works.  This permit includes privately engineered plans, insurance, surety deposit, and 
engineering and inspection fees. 

b. Transportation:  The projected traffic for this project was reviewed and found to be 
minimal, therefore no further traffic analysis is required. The subject project will be in 
conformance with the City of San Jose Transportation Level of Service Policy (Council 
Policy 5-3). 

c. Grading/Geology: 

i. A grading permit is required prior to the issuance of a Public Works Clearance.  The 
construction operation shall control the discharge of pollutants (sediments) to the 
storm drain system from the site.  An erosion control plan may be required with the 
grading application. 

ii. The project site is within the State of California Seismic Hazard Zone. A geotechnical 
investigation report addressing the potential hazard of liquefaction must be submitted 
to, reviewed and approved by the City Geologist prior to issuance of a grading permit 
or Public Works Clearance. The investigation should be consistent with the guidelines 
published by the State of California (CGS Special Publication 117A) and the 
Southern California Earthquake Center (SCEC, 1999). A recommended depth of 50 
feet should be explored and evaluated in the investigation. 

d. Stormwater Runoff Pollution Control Measures:  This project must comply with the 
City’s Post-Construction Urban Runoff Management Policy (Policy 6-29) which requires 
implementation of Best Management Practices (BMPs) that include site design measures, 
source controls, and stormwater treatment controls to minimize stormwater pollutant 
discharges.  Post-construction treatment control measures, shown on the project’s 
Stormwater Control Plan, shall meet the numeric sizing design criteria specified in City 
Policy 6-29. 

i. The project’s preliminary Stormwater Control Plan and numeric sizing calculations 
have been reviewed and conforms to Policy 6-29. 

ii. Final inspection and maintenance information on the post-construction treatment 
control measures must be included on the final Stormwater Control Plan. 

e. Flood: Zone AH, Elevation 89.00’ North American Vertical Datum of 1988 (NAVD88) 
[approximately 86.00’ National Geodetic Vertical Datum of 1929 (NGVD29)] 

i. Elevate the lowest floor above 89.00’ NAVD88 or floodproof to the same elevation. 
For insurance rating purposes, the building’s floodproofed design elevation must be at 
least one foot above the base flood elevation to receive rating credit. 

ii. An Elevation Certificate (FEMA Form 81-31) for the proposed structure based on 
construction drawings is required prior to issuance of a building permit. 
Consequently, an Elevation Certificate for the built structure based on finished 
construction is required prior to issuance of an occupancy permit. 

iii. If the structure is to be floodproofed, a Floodproofing Certificate (FEMA Form 81-
65), floodproofing details, and if applicable, a Flood Emergency Operation Plan and 
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an Inspection & Maintenance Plan are required prior to the issuance of a Public 
Works Clearance. 

iv. Building support utility systems such as HVAC, electrical, plumbing, air conditioning 
equipment, including ductwork, and other service facilities must be elevated above 
the base flood elevation or protected from flood damage.  

f. Sewage Fees:  In accordance with City Ordinance all storm sewer area fees, sanitary 
sewer connection fees, and sewage treatment plant connection fees, less previous credits, 
are due and payable. 

g. Street Improvements: 

i. An In-Lieu Street Improvement Fee shall be paid to the City for half-street 
improvements along Ann Darling Drive and McKee Road prior to the issuance of a 
Public Works Clearance. Currently, the City has approved improvement plans for 
both Ann Darling Drive and McKee Road. Based on the City’s Engineer’s Estimate 
for this project’s half-street improvements along both frontages, the In-Lieu Street 
Improvement Fee is $71,200. 

ii. Dedicate the project’s Ann Darling Drive frontage to conform to the street section of 
the northerly improved segments of Ann Darling Drive. The ultimate street right-of-
way is 60 feet. 

iii. Provide an irrevocable offer of dedication for 17 feet along McKee Road. The 
ultimate right-of-way width for McKee Road is 120 feet. 

iv. Submit the Separate Instrument Easement Dedication documentation for the McKee 
Road and Ann Darling Drive dedications prior to Public Works Clearance. Fees will 
be applied at the time of submittal. 

v. Applicant shall be responsible to remove and replace curb, gutter, and sidewalk 
damaged during construction of the proposed project. 

h. Undergrounding:  The In Lieu Undergrouding Fee shall be paid to the City for all 
frontage adjacent to McKee Road prior to issuance of a Public Works Clearance. One 
hundred percent (100%) of the base fee in place at the time of payment will be due. 
Currently, the 2012 fee is $412 per linear foot of frontage and is subject to change every 
January 31st based on the Engineering News Record’s 20 City Average Cost Index. The 
project will be required to pay the current rate in effect at the time the Public Works 
Clearance is issued. Based on the 2012 rate, the fee is $61,800.  

13. Building Clearance for Issuing Permits.  Prior to the issuance of a Building 
Permit/Demolition Permit, the following requirements must be met to the satisfaction of the 
Chief Building Official: 

a. Construction Plans.  This permit file number, H12-004, shall be printed on all plans 
submitted to the Building Division. 

b. Easements. Provide easements for benefit of adjacent landlocked parcel, per condition 
below. 

c. Street Number Visibility.  Street numbers of the buildings shall be easily visible at all 
times, day and night. 

d. Construction Plan Conformance.  A project construction plan conformance review by the 
Planning Division is required.  Planning Division review for project conformance will 
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begin with the initial plan check submittal to the Building Division.  Prior to any building 
permit issuance, building permit plans shall conform to the approved Planning 
development permits and applicable conditions. 

14. Building Demolition.  A Demolition Permit may be issued for the demolition of the existing 
commercial building prior to the issuance of a Building Permit for the replacement 
commercial building. 

15. Green Building.  The project shall comply with the provisions of Ordinance No. 28622 in 
the San Jose Municipal Code or subsequent ordinance for private-sector green building that 
is in effect at the time that a building permit application is submitted to the Department of 
Planning, Building and Code Enforcement Building Division.  For new non-residential 
construction less than 25,000 square feet, a completed Green Point Rated or LEED checklist 
is required with application for Building Permit.   

16. Fire Clearance for Issuing Permits.  Compliance with all applicable fire and building codes 
and standards relating to fire and panic safety shall be verified by the Fire Department during 
the Building Permit process. 

17. Street Number Visibility.  Street numbers of the buildings shall be easily visible from the street 
at all times, day and night. 

18. Building and Property Maintenance.  The developer shall maintain the property in good 
visual and functional condition.  This shall include, but not be limited to all exterior elements of 
the buildings such as paint, roof, paving, signs, lighting and landscaping.   

19. Landscaping.  Planting and irrigation are to be provided as indicated on the approved plans. 
Landscaped areas shall be maintained and watered and all dead plant material is to be 
removed and replaced.  Permanent irrigation is to be installed in accordance with Part 4 of 
Chapter 15.10 of Title 15 of the San José Municipal Code, Water Efficient Landscape 
Standards for New and Rehabilitated Landscaping and the City of San José Landscape and 
Irrigation Guidelines. 

20. Irrigation Standards.  The applicant shall install an adequately sized irrigation distribution 
system with automatic controllers in all areas to be landscaped that conforms to the Zonal 
Irrigation Plan in the Approved Plan Set and is consistent with the City of San José 
Landscape and Irrigation Guidelines. 

21. Certification.  Pursuant to San José Municipal Code, Section 15.10.486, certificates of 
substantial completion for landscape and irrigation installation shall be completed by licensed or 
certified professionals and provided to the Department of Planning, Building and Code 
Enforcement prior to approval of the final inspection of the project. 

22. Storm Water Stenciling.  All drain inlets shall be labeled “No Dumping-Flows to Bay.”  
Please contact the City of San José, Department of Public Works, at (408) 277-5161 to obtain 
free stencils. 

23. Refuse.  All trash areas shall be effectively screened from view and covered and maintained in 
an orderly state to prevent water from entering into the garbage container. Trash areas shall be 
maintained in a manner to discourage illegal dumping. 

24. Signage.  This permit does not include the approval of any signage.  Any future signs are to 
conform to the regulations of Title 23 of the Municipal Code and allowed with the issuance 
of a Sign Permit Adjustment. 
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25. Lighting.  This permit includes the approval of wall-mounted and parking lot lighting, as 

shown on the approved plans. Any additional lighting are to conform to the City of San José’s 
Outdoor Lighting Policy and allowed with the issuance of a Permit Adjustment. 

26. Loading Activities. All loading activities shall be limited to the hours of 6:00 a.m. to 9:00 p.m. 

27. No Outside Storage.  No outside storage is permitted for the project. 

28. Anti Litter.  The site and surrounding area shall be maintained free of litter, refuse, and debris. 

29. Anti-Graffiti.  The applicant shall remove all graffiti from buildings and wall surfaces 
within 48 hours of defacement. 

30. Nuisance. The uses of this site shall be operated in a manner that does not create a public or 
private nuisance. Nor shall the uses adversely affect the peace, health, safety, morals or 
welfare of persons residing or working in the surrounding area or be detrimental to public 
health, safety or general welfare. Any such nuisance must be abated immediately upon notice 
by the City.  

31. Recycling.  It is required that scrap construction and demolition debris be recycled instead of 
disposing of it in a landfill.  An infrastructure exists within San José to accommodate such 
recycling efforts.  Integrated Waste Management staff can provide assistance on how to 
recycle construction and demolition debris from the project, including information on where 
to conveniently recycle the material.  Additional information may be found at 
http://www.sjrecycles.org/construction-demolition/cddd.asp or by contacting the Commercial 
Solid Waste Program at (408) 535-8550. 

 
APPROVED and issued on this 16th day of November, 2012. 
 

Joseph Horwedel, Director 
Planning, Building, and Code Enforcement 

 
 
 

 Deputy 


